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Abstract: This comment highlights seven copyright cases from the UK in 2013 
concerning the legality of temporary copies created while browsing the Internet, the 
scope of copyright protection for computer programs, the scope of the sui generis 
database right, blocking orders, and the scope of the right of communication to the 
public in the context of peer-to-peer file-sharing websites and streaming media. 
 
Subject: Intellectual property. 
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Legislation: Copyright, Designs and Patents Act 1988 (UK); Copyright and Rights in 
Databases Regulations 1997 (UK); European Computer Programs Directive 
91/250/EEC; European Database Directive 96/9/EC; European Information Society 
Directive 2001/29/EC. 
 
Cases: British Horseracing Board Ltd v William Hill Organisation Ltd C-203/02; 
Dramatico Entertainment Ltd v British Sky Broadcasting Ltd [2012] EWHC 268 (Ch); 
Dramatico Entertainment Ltd v British Sky Broadcasting Ltd (No 2) [2012] EWHC 
1152 (Ch); EMI Records Ltd v British Sky Broadcasting Ltd [2013] EWHC 379 (Ch); 
Football Association Premier League Ltd v British Sky Broadcasting Ltd [2013] 
EWHC 2058 (Ch); Football Association Premier League Ltd v QC Leisure C-403/08 
and Murphy v Media Protection Services Ltd C-429/08; Football Dataco Ltd v Stan 
James plc and Sportradar GmbH [2013] EWCA Civ 27; Infopaq International A/S v 
Danske Dagblades Forening C-5/08; Infopaq International A/S v Danske Dagblades 
Forening C-302/10; Navitaire Inc v easyJet Airline Co Ltd [2004] EWHC 1725; 
Newspaper Licensing Agency Ltd v Public Relations Consultants Association [2013] 
UKSC 18; Nova Productions Ltd v Mazooma Games Ltd [2006] EWHC 24 (Ch); 
Nova Productions Ltd v Mazooma Games Ltd [2007] EWCA Civ 25; Paramount 
Home Entertainment International Ltd v British Sky Broadcasting Ltd [2013] EWHC 
3479 (Ch); SAS Institute Inc v World Programming Ltd C-406/10; SAS Institute Inc v 
World Programming Ltd [2013] EWHC 69 (Ch); SAS Institute Inc v World 
Programming Ltd [2013] EWCA Civ 1482; Svensson C-466/12; Twentieth Century 
Fox Film Corp v British Telecommunications plc [2011] EWHC 1981 (Ch); Twentieth 
Century Fox Film Corp v British Telecommunications plc (No 2) [2011] EWHC 2714 
(Ch); UPC Telekabel Wien C-314/12. 
 
 
This comment highlights a number of UK copyright decisions from the past year that 
may be of interest to comparative lawyers. Most notably, the question of whether 
temporary copies of webpages created while browsing the Internet fell within the 
VFRSHRI WKH µWHPSRUDU\FRS\LQJ¶H[FHSWLRQ was referred by the Supreme Court to 
the CJEU; in doing so, however, the Supreme Court also set out its own conclusion 
to the question. In addition, the guidance given by the CJEU on the scope of 
copyright protection for computer programs was applied by the High Court and the 
Court of Appeal. The Court of Appeal also decided a case involving the sui generis 
database right, and the High Court ruled on three cases involving applications by 
FRS\ULJKWRZQHUVIRULQMXQFWLRQVWRFRPSHOPDMRU,QWHUQHWVHUYLFHSURYLGHUVµ,63V¶WR
EORFN WKHLU VXEVFULEHUV¶ DFFHVV WR ZHEVLWHV WKDW DOORZHG WKHP WR DFFHVV LQIULQJLQJ
material. 
 
In Newspaper Licensing Agency Ltd v Public Relations Consultants Association 
[2013] UKSC 18, the question of whether temporary copies of webpages created 
GXULQJEURZVLQJIHOOZLWKLQWKHVFRSHRIWKHµWHPSRUDU\FRS\LQJ¶H[FHSWLRQFRQWDLQHG
in section 28A of the Copyright, Designs and Patents Act 1988 (which implements 
article 5(1) of the Information Society Directive) was raised before the Supreme 
Court. Recognising the TXHVWLRQ¶V transnational dimension and its implications for 
Internet users across the EU, the Supreme Court elected to refer the matter to the 
&-(8IRUDSUHOLPLQDU\UXOLQJµso that the critical point may be resolved in a manner 
which will apply uniformly across the European Union¶ 7KH 6XSUHPH &RXUW GLG
however, also set out its own conclusion on the question: it reviewed, summarised, 
and synthesised the case law of the CJEU as set out in Infopaq International A/S v 
Danske Dagblades Forening C-5/08, Football Association Premier League v QC 
Leisure C-403/08 and Murphy v Media Protection Services Ltd C-429/08, and 
Infopaq International A/S v Danske Dagblades Forening C-302/10, and concluded 
WKDWWKHµWHPSRUDU\FRS\LQJ¶H[FHSWLRQGLGDSSO\WRFRSLHVJHQHUDWHGE\DQ,QWHUQHW
user in the course of browsing. In particular, the court noted that it was clear from the 
recitals to the Information Society Directive, in particular recital 33, that it was 
LQWHQGHG WKDW WKH µWHPSRUDU\ FRS\LQJ¶ H[FHSWLRQ VKRXOG µLQFOXGH DFWV ZKLFK HQDEOH
EURZVLQJDVZHOODVDFWVRIFDFKLQJWRWDNHSODFH¶DQGWKDWLWWKHUHIRUH followed that 
µWKHUHFLWDOH[SUHVVO\HQYLVDJHVWKDW WKHH[FHSWLRQZLOODSSO\ WRHQG-user viewing of 
web-SDJHV¶ The Supreme Court also considered the implications of deciding 
RWKHUZLVHIRURUGLQDU\,QWHUQHWXVHUVREVHUYLQJWKDWµif it is an infringement merely to 
view copyright material, without downloading or printing out, then those who browse 
the internet are likely unintentionally to incur civil liability «by merely coming upon a 
web-page containing copyright material in the course of browsing¶ DQ Rutcome 
ZKLFKLWGHVFULEHGDVµXQDFFHSWDEOH¶ While the approach of the Supreme Court has 
met with approval from a number of commentators, it remains to be seen whether its 
reasoning will be adopted by the CJEU. 
 
The CJEU had, in 2012, handed down an important judgment on the scope of 
copyright protection for computer programs, namely SAS Institute Inc v World 
Programming Ltd C-406/10. In that decision, the CJEU had made it clear that the 
copyright subsisting in a computer program protects neither its functionality, the 
programming language in which it is written, nor the format of data files used in it, as 
these do not constitute a form of expression of that computer program. The CJEU 
did, however, leave open the possibility that the programming language and the 
format of data files might still be protected as copyright works generally provided that 
WKH\ DUH WKHLU DXWKRU¶V RZQ LQWHOOHFWXDO FUHDWLRQ 7KH JXLGDQFH JLYHQ E\ WKH &-(8
was applied by the High Court in the very same case from which it had been 
referred. In SAS Institute Inc v World Programming Ltd [2013] EWHC 69 (Ch), the 
+LJK&RXUWKHOGWKDWWKHGHIHQGDQWKDGQRWLQIULQJHGWKHFRS\ULJKW LQWKHFODLPDQW¶V
computer program merely by creating an alternative program which emulated the 
functionality of the claimaQW¶V FRPSXWHU SURJUDP FRQWDLQHG HOHPHQWV RI WKH
FODLPDQW¶V SURJUDPPLQJ ODQJXDJH DQG ZDV FDSDEOH RI UHDGLQJ DQG ZULWLQJ ILOHV LQ
WKHGDWDILOHIRUPDWXVHGE\WKHFODLPDQW¶VSURJUDP This was largely consistent with 
the approach that had previously been taken by the English courts in Navitaire Inc v 
easyJet Airline Co Ltd [2004] EWHC 1725 and Nova Productions Ltd v Mazooma 
Games Ltd [2006] EWHC 24 (Ch); [2007] EWCA Civ 25. The decision of the High 
Court was largely affirmed by the Court of Appeal in SAS Institute Inc v World 
Programming Ltd [2013] EWCA Civ 1482. Though the Court of Appeal disagreed 
somewhat with certain DVSHFWVRI WKH+LJK&RXUW¶VUHDVRQLQJ WKHVHGLVDJUHHPHQWV
did not affect the ultimate result. 
 
It is worth noting that the High Court also held that it would be unjustified, at this late 
stage, for the claimant to be given permission to amend its particulars of claim so as 
to advance the case that the programming language and data file format in question 
amounted to distinct copyright works in their own right. While these issues could not, 
for this reason, be fully ventilated, the High Court did express the provisional view 
that a programming language (and languages more generally) are not capable of 
being copyright works, being rather material from which works may be created; it 
also added that this view was not precluded by the possibility that such languages 
PD\EHLQWHOOHFWXDOFUHDWLRQVDVµWKHUHDUHPDQ\LQWHOOHFWXDOFUHDWLRQVZKLFKDUHQRW
ZRUNVVXFKDVVFLHQWLILFWKHRULHV¶7KH+LJK&RXUW also expressed some doubt as to 
ZKHWKHUGDWDILOHIRUPDWVVXFKDVWKHRQHXVHGE\WKHFODLPDQW¶VFRPSXWHUSURJUDP
ZRXOGEHDEOHWRVDWLVI\WKHUHTXLUHPHQWRIµDXWKRU¶VRZQLQWHOOHFWXDOFUHDWLRQ¶noting 
that this requires the author to have stamped his personal touch on the work through 
the making of personal choices, and that elements dictated purely by technical 
function be disregarded. 
 
In Football Dataco Ltd v Stan James plc and Sportradar GmbH [2013] EWCA Civ 27, 
the Court of Appeal held that a sui generis database right subsisted in a database 
FRQVLVWLQJ RI LQIRUPDWLRQ JDWKHUHG µOLYH¶ E\ WKH FODLPDQW¶V DJHQWV IURP IRRWEDOO
matches football matches as those matches proceeded (covering a whole range of 
events on the field as soon as they occurred, including goals and their times, 
scorers, types of shot, misses, fouls, saves, substitutions) and then entered into the 
FODLPDQW¶V FRPSXWHUV In doing so, the Court of Appeal rejected the argument that 
the process of recording factual events occurring at a football match did not amount 
to the obtaining of pre-existing data, but only to the creation of new data; had it held 
otherwise, the database in question would not have qualified for the sui generis 
database right, DVVXFKDULJKWRQO\DULVHVµLIWKHUHKDVEHHQDVXEVtantial investment 
in obtaining, verifying or presenting the contents of the database¶UHJXODWLRQRI
the Copyright and Rights in Databases Regulations 1997, implementing article 7(1) 
of the Database Directive). Effectively, it distinguished the present case from British 
Horseracing Board Ltd v William Hill Organisation Ltd C-203/02, where the CJEU 
had held that the resources used to draw up a list of horses in a race and to carry out 
checks in that connection amounted to investment in the creation of data and did not 
represent investment in the obtaining and verification of the contents of the database 
in which that list appeared. The Court of Appeal also held that the defendants, Stan 
James and Sportradar, were liable as joint tortfeasors for the acts of UK punters who 
accessed 6SRUWUDGDU¶VRZQ database of sports statistics via a link provided on Stan 
-DPHV¶ betting website. This was because Sportradar, in constructing its own 
database, had extracted a substantial part of the information contained in the 
FODLPDQW¶V GDWDEDVH LQ EUHDFK RI WKH ODWWHU¶s database right, and the entirety of 
6SRUWUDGDU¶VGDWDEDVHZDVGRZQORDGHG into each SXQWHU¶VFRPSXWHUHDFK WLPH WKH
link was accessed. 
 
Finally, the three decisions involving applications by copyright owners for injunctions 
against the six main retail ISPs in the UK (pursuant to section 97A of the Copyright, 
Designs and Patents Act 1988, which implements article 8(3) of the Information 
Society Directive) requiring the ISPs to block access by the subscribers to websites 
that enable them to access infringing copies of copyright-protected material (whether 
by way of downloading or streaming) illustrate both the growing number of cases in 
this area as well as the increasingly standardised approach which the English courts 
have developed in dealing with them. All three of these cases ± EMI Records Ltd v 
British Sky Broadcasting Ltd [2013] EWHC 379 (Ch), Football Association Premier 
League Ltd v British Sky Broadcasting Ltd [2013] EWHC 2058 (Ch), and Paramount 
Home Entertainment International Ltd v British Sky Broadcasting Ltd [2013] EWHC 
3479 (Ch) ± were decided at the level of the High Court by Arnold J. In all three of 
these cases, his Lordship referred to principles applicable to cases of this kind as 
established by himself in his earlier judgments in Twentieth Century Fox Film Corp v 
British Telecommunications plc [2011] EWHC 1981 (Ch), Twentieth Century Fox 
Film Corp v British Telecommunications plc (No 2) [2011] EWHC 2714 (Ch), 
Dramatico Entertainment Ltd v British Sky Broadcasting Ltd [2012] EWHC 268 (Ch), 
Dramatico Entertainment Ltd v British Sky Broadcasting Ltd (No 2) [2012] EWHC 
1152 (Ch). In all three cases, the operators and users of the websites concerned 
ZHUH KHOG WR KDYH LQIULQJHG WKH FODLPDQWV¶ FRS\ULJhts by communicating the 
FODLPDQWV¶ZRUNVWRWKHSXEOLFHYHQZKHUHWKHZHEVLWHVLQTXHVWLRQGLd not host the 
ZRUNV WKHPVHOYHV EXW RQO\ IDFLOLWDWHG WKH SXEOLF¶V DFFHVV WR WKHVH ZRUNV E\
functioning as an indexing and aggregation portal. As the High Court itself indicated, 
however, this aspect of its decision may well be affected by the outcome of the 
reference in Svensson C-466/12, which is currently pending before the CJEU, in 
which the referring court asks, inter alia, whether the provision of a clickable 
hyperlink to a work by anyone other than the owner of the copyright in that work 
constitutes communication to the public within the meaning of article 3(1) of the 
Information Society Directive. 
 
Additionally, the High Court also held that the operators of the websites in EMI 
Records and Paramount Home Entertainment were liable for authorising the 
infringing acts of the users of their websites, taking into account factors such as the 
design of the websites concerned, which provided users with a sophisticated and 
user-friendly environment for locating copyright-protected content; the fact that the 
enabling of mass online copyright infringement was the cornerstone of each 
ZHEVLWH¶VEXVLQHVVPRGHO WKHKLJKGHJUHHRI FRQWUROZKLFK WKHRSHUDWRUV UHWDLQHG
over tKHLU ZHEVLWHV DQG WKH RSHUDWRUV¶ IDLOXUH WR WDNH PHDQLQJIXO VWHSV WR SUHYHQW
widespread infringement. In each of these three cases, the High Court noted that the 
XVHUV DQG RSHUDWRUV RI WKH ZHEVLWHV FRQFHUQHG KDG XVHG WKH ,63V¶ VHUYLFHV WR
infringe the claLPDQWV¶FRS\ULJKWVDQG WKDW WKH ,63VKDGDFWXDONQRZOHGJHRIVXFK
LQIULQJHPHQW KDYLQJ UHFHLYHG QRWLILFDWLRQV IURP WKH FODLPDQWV¶ UHSUHVHQWDWLYHV
containing evidence of these infringements. In all three cases, the blocking orders 
sought by the claimants were granted, the High Court being satisfied that the orders 
LQ TXHVWLRQ ZHUH QHFHVVDU\ DQG DSSURSULDWH WR SURWHFW WKH FODLPDQWV¶ LQWHOOHFWXDO
property rights, and were proportionate on the facts of the case, given that the 
FODLPDQWV¶ LQWHOOHFWXDOSURSHUW\ rights outweighed the right to freedom of expression 
DQG LQIRUPDWLRQRI WKH ZHEVLWHV¶XVHUV DV WKH\FRXOGREWDLQ WKHZRUNV IURPPDQ\
lawful sources) and operators (as they were profiting from infringement on an 
industrial scale); that the orders were narrow and targeted in form, and contained 
safeguards in the event of change of circumstances; and that the cost of 
implementation to the ISPs would be modest and proportionate. Again, however, 
position may also have to be revisited subsequent to any decision handed down by 
the CJEU in relation to UPC Telekabel Wien C-314/12, which is also currently 
pending before it, in which the referring court asks, inter alia, whether blocking 
injunctions against ISPs is compatible with EU law, in particular the necessary 
bDODQFHEHWZHHQWKHSDUWLHV¶IXQGDPHQWDOULJKWV 
 
 
 
